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STATEMENT OF THE CASE

Nature of the Case
In his Appellant's Brief, Mr. Overline argued that the district court committed
fundamental, structural error when it excluded the public from portions of his jury trial,
and abused its discretion when it imposed excessive sentences and denied his Idaho
Criminal Rule 35 (hereinafter, Rule 35) motion.
In its Respondent's Brief, the

State argues that, through

his attorney,

Mr. Overline waived his challenge to the exclusion of the public from portions of his trial,
invited any error, or assuming he did not waive or invite any error, failed to establish a
constitutional violation. In making its waiver argument, the State accuses Mr. Overline
of relying on "a factual inaccuracy" regarding the hearing at which such a waiver was
purportedly made, and argues that his underlying argument is "legally untenable." The
State also argues that there was no error in sentencing or in denying Mr. Overline's
Rule 35 motion.
This Reply Brief is necessary to respond to the State's claim that Mr. Overline's
argument relies upon a factual inaccuracy and is legally untenable. With respect to the
remaining arguments, including those concerning sentencing and the Rule 35 motion,
Mr. Overline will rely on the arguments set forth in his Appellant's Brief.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Overline's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference.
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ISSUE
Does Mr. Overline's argument rely upon a factual inaccuracy and is it legally untenable?
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ARGUMENT
Mr. Overline's Argument Does Not Rely Upon A Factual Inaccuracy And Is Not Legally
Untenable
In responding to Mr. Overline's claim that his attorney could not have waived his
challenge to the exclusion of the public during portions of his jury trial when, during a
pre-trial hearing, defense counsel responded to a discussion concerning the proposed
publication of photographs of the alleged victim during trial, the State asserts,
The factual inaccuracy in Overline's argument is his attempt to
characterize the court's question to counsel as presenting two possibilities
- personal publication or use of the overhead - such that his "[t]hat's fine"
response was ambiguous as to the nature of his agreement. (Appellant's
Brief, pp.10, 14.) This is not an accurate characterization of the record.
While the prosecutor presented the two alternatives for the court's
consideration (Tr., p.l, Ls.20-23), it could not be any clearer that the
court's preference was to "clear the area" and the court's question to
counsel was specific to that choice: "I would probably clear - clear the
area. I think that would make more sense. Is that okay with you?"
(Tr., p.l, L.24 - p.B, L.1). Defense counsel's response was equally
unambiguous: "That's fine." (Tr., p.8, L.2.) That lack of ambiguity is
reinforced by counsels' failure to object to the agreed upon procedure at
the relevant times during trial.
Overline's assertion that the court
unilaterally decided to clear the courtroom during a portion of the trial
without any "input from defense counsel" (Appellant's Brief, p.14) is
without merit.
(Respondent's Brief, p.l.) The State also claimed that Mr. Overline's argument was
"legally untenable," at least in part, because he "cited no authority for the proposition
that counsel cannot" agree to an exclusion of the public from portions of a jury trial.
(Respondent's Brief, pp.l-B.)
With respect to the State's claim that Mr. Overline's argument relies upon a
factual inaccuracy, Mr. Overline cites to his Appellant's Brief, in which he accurately
quoted the pre-trial hearing at which this discussion occurred as follows:
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[Prosecutor:]
I'm wondering if I can just publish them personally to
the jury or we can clear the courtroom out since it is a young victim.
THE COURT:
I - I would probably clear - clear the area. I think that
would make more sense. Is that okay with you?
[Defense counsel:] That's fine.
THE COURT:

Okay. But this isn't like videos or anything like that?

[Prosecutor:]

Photographs.

THE COURT:
And it's up to you whether you want to just publish it
individually or put it on the overhead. But if you - I think if you want to do
it on the overhead, that's fine, and then we can - we'll just have everybody
out.
(Supp.Tr., p.7, L.20 - p.8, L.11.)
(Appellant's Brief, p.3, n.2.) This passage shows that this discussion of what would
happen at trial could hardly be described as clear. While Mr. Overline acknowledges
that the State's reading of the transcript is a plausible one, he continues to assert that
his reading is also plausible.
Next, Mr. Overline takes exception to the State's claim that "Overline's assertion
that the court unilaterally decided to clear the courtroom during a portion of the trial
without any 'input from defense counsel' (Appellant's Brief, p.14) is without merit."
(Respondent's Brief, p.7.) Mr. Overline's actual assertion is set forth in his Appellant's
Brief as follows:
It was only after that statement [at the pre-trial hearing] that the district
court, without seeking further input from defense counsel, announced that
it would "just have everybody out" if the State chose to publish the images
on the overhead rather than individually to the jury. At no time did the
district court seek to inform Mr. Overline of his right to a public trial or seek
his input. (Supp.Tr., p.8, Ls.7-11.)
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(Appellant's Brief, p.14.) The State's recitation of Mr. Overline's assertion leaves out
the important word that precedes "input from defense counsel," specifically, "further." It
also ignores the fact that Mr. Overline was discussing the proceedings at the pre-trial
conference, not the trial, and challenging the district court's failure to address him
personally concerning his Sixth Amendment right, rather than discussing it with his
attorney.
Finally, as for the State's claim that Mr. Overline's argument is legally untenable
in part because he did not submit any authority in support of his argument that defense
counsel cannot agree to a partial closure of the trial on his client's behalf, Mr. Overline
will refer this Court to his citation to Walton v. Briley, 361 F.3d 431, 433-34

(ih

Cir.

2004), from which he took the following quote: 'The right to a public trial also concerns
the right to a fair trial. So, like other fundamental trial rights, a right to a public trial may
be relinquished only upon a showing that the defendant knowingly and voluntarily
waived such a right." (Appellant's Brief, p.13 (emphases in original).) He also cited to,
and quoted from, Commonwealth v. Edward, 912 N.E. 2d 515, 523-24 (Mass. App.
Ct. 2009), for the proposition that, "Notwithstanding its structural character, the right to a
public trial, like other structural rights can be waived. Waiver requires a sound rationale
for closure and the defendant's knowing agreement." (Appellant's Brief, p.14.) Both of
the opinions to which he cited support the proposition advanced by Mr. Overline that he
wishes this Court to adopt, namely, that a criminal defendant must personally and
knowingly waive his or her right to a public trial in order for such a waiver to be valid.
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CONCLUSION
For the reasons set forth herein, and in his Appellant's Brief, Mr. Overline
respectfully requests that this Court vacate his judgment of conviction because the
district court violated his Sixth Amendment right to a public trial. In the alternative, he
respectfully requests that this Court reduce the fixed portions of his underlying
sentences from five years each to three years each, and order that his sentences be
suspended while he serves a period of probation.
DATED this 10th day of July, 2012.

SPENCERJ.HAHN
Deputy State Appellate Public Defender
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